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WHAT SHOULD AN ESTATE AGENT DO IF A PROSPECTIVE PURCHASER HAS SEEN A PROPERTY BEFORE WITH ANOTHER
AGENT

Many estate agents only ask prospective purchasers whether they have seen the property before with another agent at the time when the prospective
purchaser wishes to make a written offer to the seller of the property. The question is asked to determine whether there is any risk of another agent
claiming commission and thereby exposing the seller to the payment of double commission. If the prospective purchaser confirms that he has seen the
property with another estate agent things tend to get a little difficult!

Generally speaking the second estate agent then reports the issue to the seller and the risk of double commission is assessed. Most sellers are
understandably reluctant to accept the offer at all because of the risk of double commission. The dilemma is then normally (unless complicated by the
terms of any sole mandates signed by the seller with either of the agents) solved in the following fashion:

1. The second agent investigates all the facts of the matter and decides whether the first agent is likely, based on the facts as applied to the estate
agency law, to successfully prove a claim for commission against the seller.

2. If the second agent concludes that the first agent is likely to be successful in proving a commission claim the purchaser is referred back to the first
agent for purposes of concluding the sale.

3. If the second agent concludes that the first agent is unlikely to be successful in proving a commission claim the second agent proceeds to complete
the transaction and provides to the seller an indemnity against any commission claim by the first agent. This means that if the first agent takes legal
action against the seller it is the responsibility of the second agent to bear the costs of defending the action and if the action is lost to pay be
commission due to the first agent. 

Is this acceptable conduct? The answer is a resounding no!

I say this for the following simple reason. Clause 8.3 of the estate agents Code of Conduct stipulates that an estate agent may not introduce a
prospective purchaser to any immovable property or to the seller if he knows or has reason to believe that such person has already been introduced to
such property or the seller by another estate agent and that there is a likelihood that the seller may have to pay commission to more than one estate
agent. The clause goes on to stipulate that this prohibition will not apply if the estate agent has informed the seller of such likelihood and obtained the
seller’s written consent to introduce the prospective purchaser to the property or the seller.

What the Code therefore requires of an estate agent before the estate agent even introduces a prospective purchaser to the property is to enquire from
the prospective purchaser whether he has seen the property with another estate agent before. Making this enquiry after the introduction has occurred
and/or just before the buyer wants to make an offer and thereafter offering an indemnity is not good enough. It does not satisfy the requirements of the
Code. It amounts to a contravention of the Code and can result in a sanction.

Making the enquiry later also serves to complicate the legal position of the seller unnecessarily and to potentially benefit the second estate agent
inappropriately. In this regard and as will be clear from the rest of this article the seller might ,when advised of the prior introduction by the first agent
,decide to refuse the second agent  written permission to introduce the potential purchaser to the property. This refusal will have the effect of excluding
the possibility of the second agent becoming the effective cause of any sale which might result and thereby entirely exclude the possibility of a double
commission claim. Estate agents who ignore clause 8.3 of the code and only tackle the problem of a prior introduction when the purchaser is ready to
make an offer effectively create for themselves an opportunity to earn commission which should only have been possible with the prior written consent
of the seller. Any commission earned in these circumstances by the second agent could rightly be described as “ill-gotten gains”.

If the enquiry is made timeously and if the prospective purchaser reveals that he has seen the property with another agent, the second estate agent
should not proceed with the introduction and must first apply his mind to the question of whether there is a likelihood that the seller may have to pay
commission to more than one agent if a sale subsequently results from the proposed introduction. This question cannot possibly be answered at the
door of the relevant property and the introduction of the prospective purchaser should therefore immediately be postponed until the enquiry is complete.
The question of whether a double commission claim is likely is not an easy one to answer. It is a complicated question requiring a thorough knowledge
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The question of whether a double commission claim is likely is not an easy one to answer. It is a complicated question requiring a thorough knowledge
of the facts and the law and it is therefore my advice that unless it is entirely clear that there is no likelihood whatsoever of another estate agent
making a claim for commission (which is seldom the case) the second estate agent would be well advised to assume that there is a likelihood and to
report the situation to the seller as required by the code. It is not, in my opinion, appropriate for the estate agent to make this assessment without the
participation of the seller as the facts will not be complete without the sellers input.

When the report is made to the seller, the seller will have to decide how the prospective purchaser should thereafter be dealt with. The options open to
the seller are to instruct the second estate agent to send the prospective purchaser back to the first agent to continue with the reintroduction of the
property or to allow the second estate agent to proceed with the introduction. This is not an easy decision for an average seller to make. The second
estate agent should therefore assist the seller in overcoming the dilemma by implementing the steps mentioned in the second paragraph of this article.
This will involve an investigation into the facts; a decision about how likely it is that the first agent will successfully prove a claim for commission
followed by either referring the purchaser back to the first agent or the offering of an indemnity to the seller by the second agent. If the seller decides in
the circumstances to allow the second agent to proceed with the introduction that decision should, as the code requires, be recorded in writing. In
making this decision the seller should inter alia consider the following issues;

1. How reliable is the indemnity offered by the estate agent. An indemnity by a millionaire estate agent is entirely valuable. An indemnity by a pauper
estate agent is worth nothing at all!

2. Is the seller willing to endure the inconvenience of participating in court proceedings?

3. Will the second agent be more successful in persuading the potential purchaser to buy the property than the first agent?

As I do not wish to detract from the simplicity of the advice contained in this article I will not now set out the full extent of the enquiry into the facts and
law which the second agent should conduct and I will do this in a subsequent article.
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